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('cf) arla a7 f2afaj
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Arising out of Order-In-Original No. 171/AC/NEW WORLD ENTERPRISE/DIV-
(s) II/A'bad South/JDM/2022-23 dated 24.02.2023 passed by The Assistant

Commissioner, Central GST, Division-II, Ahmedabad South.

ai4le@aaf aa situa / M/s. New World Enterprise,
(a) Name and Address of the Plot No. 20/ 1, 68, Yamuna Industrial Estate

Appellant Phase-I, GIDC, Vatva, Ahmedabad - 382445

#t?fz sf-s?gr ariassramar ?at az srsfr h 7fr zrnfnfaR aatgTu re
sf@l4tr #t srta srrar gr0err seargramar?a, tarf@m?gr ahfagtmar?
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) ear4hr suraa g«ea rf@fr, 1994 Rt ear raa #7 arr mg +ta#iapats at #t
3q-Irr Truva# h siafagtrur star srfl fa, saa, fa itar,.uea fqrr,
tuft+if, sfla la mar, iraf, &@cf: 110001 #t ftstafe:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid :

(m) uf?mRt zfr a sa lflg(Rat ark fataertr Tr sr #tat a fa#t
szrr zaR? mrsrntmt srazzmi, fatuzrtr rwetz az f#ft #Tara #
ar fa«frsrnrgta #Rt4fatu g& zt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from- one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) ifa 3Ta Rt safer grea rana fc sit sq€l ?fezmrrRt <rt! afR -o;?r 3TR11T ;;n-w
enr vifta gar~@ rgme, sfta a rtRa at arr rzrqrfa sf@fr (i 2) 1998
arr 109 err fafg uz

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~m~(~) R<il-llctffi, 2001 %f.:rn:r 9 ~3fd1Tcf fc!Rfcfinrq~~~-8 it cit
4fail i, fa star h 4Ra ser )fa faflh fag-?er qi sft s?gr ft at-t
failarr 3fa sn@a fr star fa sh arr arar < n er sff h siafa 4T 35- it
faff?a fr grar h qr a arr €t-6 'qfcTTrf cf?rmm~~1

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3J Rf@as aaaarr sgi iara 1:l;cp arest an3ka@tat 200/-l 4at t
wt st sgi iaqa gmTastargtat 1000/- R7 RRrr gnat ft srql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

Rlr gees, a{tr star genvi ear# sf«tr+nrrf@aw a 7RaRh
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) trsaar green f@fr, 1944 cf?r &Rr 35-~/35-~ % 3TTl1Tcf:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 5fa qRb aarg gar eh sarar Rt sf, zft kmrfr gces, arr
3rear ea vi ara zftr +rrf@law (fez) Rt 4fr 2fr Rfar, izTarar 24 tr ,
gt«twar, aaT, f@era1r, zTq1la-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. ,. ,,71 ,,
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(3) f? sr?ra&g?vii mrmar gar ?a r@aggr# fuflar grarasf
a« far sr fez zr zr a gt gr ft f fer rt #tfa f rnfeerfa sfhrr
nrnrf@lawRt caft nr{hrartum sr4a frsar ?

In case of the order covers a number of order-in-Original, fee for each O.I.O. -
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Trax gran sf@e)far 1970 rr itfea Rt rgft -1 % 31ffl f.tmftcr fcfl1J; 3T¥ITT ~
raaarrrr?gr zrntf@fa fa6fr qf@latsr it q@)a Rt ua ufau s6.50 4k mT .arn1a
gees eaarr ztar af@qt

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) <a iif@lamu«iit fiwr #a™ frr:n:rr cfil" arn: m ntT 2naffa far star sitoo
gt«car, h#tr swar green vi tara sf«tr r@rawr (47a[Raf@) fr, 1982 ff@a2

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ftar g/ca, hat srraa a/canq hara st#tr +rnrf@2aw (Rec) @h fa 3fCITTl7" %~
aferit (Demand) vi is (Penalty) +r 10%4 sat sar srfarf 2t graif@#, s@raa pf star
10~~ t1 (Section 35 F of the Centi·al Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a4tr smra rem sit hara hsiaf, gnR@a ztur ##er#t ir (Duty Demanded) I
(1) ~ (Section) llD %~f.tmfta-uft'r ;
(2) Rnaa #fezfr uf@rt;
(3) ha he fniafr 6 hazeafa

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
.(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <r?gr a 1ft art qf@raw a arr sf geer rzrar greenr qUs fclc11fc{a W GT "4-fTlr fcfl1J; <TQ,"
gearh10% tarrst srztha ave fc1 cf IRa gt aa awe#10% @ratw cfil" "TT WPaT t1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F.No. GAPPL/COM/STP/4929/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed byMis. New World Enterprise, Plot No.

20/1, 68, Yamuna Industrial Estate Phase-I, GIDC, Vatva, Ahmedabad-382445

(hereinafter referred to as "the appellant") against Order-in-Original No.

171/AC/NEW WORLD ENTERPRISE/Div-II/A'bad-South/JDM/2022-23 dated

24.02.2023 (hereinafter referred to as "the impugned order") passed by the

Assistant Commissioner, Central GST, Division-II, Ahmedabad South

(hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that as per the information received

from Income Tax department the appellant had earned substantial service

income without obtaining Service Tax registration. They were holding PAN

Number AAGFN8411L. They were requested evidence of their income, which

they failed to submit On scrutiny of the information/documents received from

the Income Tax department, it was noticed that the appellant were receiving

income Rs. 10,88,814/- during the FY. 2014-15. The nature of activities by the

appellant suggests that they were not covered under the Negative list as per 66D

of the Finance Act (hereinafter referred to as 'the Act') nor exempted under the

Notification No. 25/2012-ST dated 20.06.2012 as amended time to time, hence

are liable for Service Tax under Section 67 of the Act. Since the appellant failed

to submit required details, the taxable value was determined based on available

records i.e. 26AS filed by the appellant and IT returns, resulting in a calculated

service tax liability.

2.1. Subsequently, the appellant were issued Show Cause Notice No.

WS0204/Third Party(14-15)/16/New World/2020-21 dated 23.12.2020

demanding Service Tax amounting to Rs. 1,34,577/- for the period FY 2014-15,

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994. The

SCN also proposed recovery of interest under Section 75 of the Finance Act,

1994; and imposition of penalties under Section 77(1) and Section 78 of the

Finance Act, 1994. The SCN also proposed late fee under Rule 7C of Service

tax rule 1994, read with Section 70 ofthe Finance Act 1994.
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{e}37"". F,NO. GAPPL/COM/STP/4929/2023-Appeal

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned

order by the adjudicating authority wherein the demand of Service Tax

amounting to Rs. 1,34,577/-was confirmed under proviso to Sub-Section ( l) of

Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the

Finance Act, 1994 for the period from FY 2014-15. Further (i) Penalty of Rs.

1,34,577/- was also imposed on the appellant under Section 78 of the Finance

Act, 1994; (ii} Penalty of Rs. 10,000/- was imposed on the appellant under

Section 77(1) of the Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was

imposed on the appellant for each ST-3 return filed late under Rule 7C of

Service tax rule 1994, read with Section 70 of the Finance Act 1994.

3. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal, inter alia, on the

following grounds:

► Appellant is engaged in the business of sale and job work of parts of

machinery fall in HSN-8431 and currently conducting a business under

GSTN- 24AAGFN8411L1Z5

>> Appellant had declared a sale of Rs. 59,94,144 in income tax return.

Particular Amount (Rs.)

Sale of services 10,88,814

Sale of Goods 49,05,330

Total 59,94,144

► Appellant did job work only for Kleckner Desma Machinery. At that time,

while reconciliation accountant made some unnecessary adjustments in

ledger of JOB-WORK INCOME. Below entry made by mistakenly.

Date Party name Amount

31-03-2015 Kleckner Desma Machinery 48,500

31-03-2015 Kleckner Desma Machinery 35,400

31-03-2015 Kleckner Desma Machinery 57,700

31-03-2015 Kleckner Desma Machinery 58,400
31-03-2015 Kleckner Desma Machinery 19,500

5
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j Total

F.No. GAPPL/COM/STP/4929/2023-Appeal

[ 2,19,500

>> Appellant actually received income from job work service was Rs.

8,69,314, which was less than the threshold limit of service tax
registration.

Party Name Amount (Rs.)
K.lockner Desma Machinery 6,94,462
Rajesh S Panchal 1,52,802
Uniwin Engineering 22,050
Total 8,69,314

► 26AS (FY-2014-15) of income tax department shows taxable turnover

(Job Work Income } from Kleckner Desma Machinery amounted to .Rs.

5,60,510. the documentary evidence to justify above matter.

>> Appellant is submitting the detailed ledger of Klockner Desma Machinery

in the books of accounts of Appellant, as well as Appellant's detailed.

ledger in the books of accounts of Klockner Desma Machinery, to justify

the above entries made mistakenly by accountant.

5. It is observed from the records that the present appeal was. filed by the

appellant on 15.06.2023 against the impugned order dated 24.02.2023, which

was reportedly received by the appellant on 16.03.2023.

5.1 It is also observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 85 of the Finance Act,

1994. The relevant part of the said section is reproduced below:

"(3A) An appeal shall be presentedwithin two monthsfrom the date of
receipt of the decision or order of such adjudicating authority, made
on and after the Finance Bill, 2012 received the assent of the
President, relating to service tax, interest or penalty under this
Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if
he is satisfied that the appellant was prevented by sufficient cause
from presenting the appeal within the aforesaidperiod of two months,
allow it to be presentedwithin afurtherperiod ofone month."",

'(;r~u'l·,~~~ ::\;;~>::~\ss . •
1;;· ~- ~; ).,_~..,-.~'_!~-. - l
e° was }.'_., el',,. i.: ·,
G ."v+ + {
.. 13 ,
2e, +. 4$
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F.No. GAPPL/COM/STP/4929/2023-Appeal

5.2 As per the above legal provisions, the period of two months for filing

appeal before the Commissioner (Appeals) for the instant appeal ends on

15.05.2023 further period of one month, within which the Commissioner

(Appeals) is empowered to condone the delay upon being satisfied with the

sufficient reasons shown by the appellant, ends on 15.06.2023. This appeal was

filed on 15.06.2023, i.e after a delay of 30 days from the stipulated date of filing

appeal, and is within the period of one month that can be condoned.

5.3 In their application for Condonation of delay in filing the appeal, they

submitted that order copy was received by his accounting staff as on 16.03.2023

and forget to communicate the same to them, recently they found the order copy

and they have late for filling the appeal for this same. These reasons of delay

were also explained by them during the course of personal hearing, the grounds

of delay cited and explained by the appellant appeared to be genuine, cogent and

convincing. Considering the submissions and explanations made during personal

hearing, the delay in filing appeal was condoned in terms of proviso to Section

85 (3A) of the Finance Act, 1994.

6. Personal hearing in the case was held on 13.02.2024. Shri Gopal Patil,

Consultant, appeared on behalf of the appellant for personal hearing. He

reiterated the contents of the written submission. He requested for two days'

time to submit ITR for previous year by email. The appellant have, vide their

additional documents submitted on 15.02.2024 as under:

• ITR for the F.Y. 2013-14.

• 26AS for the F.Y. 2013-14.

7. I have carefully gone through the facts of the case, grounds of appeal,

submissions made in the Appeal Memorandum and documents available on

record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand against the

appellant along with interest and penalty, in the facts and circumstance of the

7



F.No. GAPPL/COM/STP/4929/2023-Appeal

case is legal and proper or otherwise. The demand pertains to the period FY
2014-15.

8. I find that the main contention of the appellant are that the Income as

appearing in the income tax return consists of the income on account of (a) Sale

of Goods i.e. machinery fall in HSN-8431, and (b) the income actually received

from job work service was Rs. 8,69,314, which was less than the threshold limit

of exemption under Notification No.33/2012-ST dated 20.06.2012. It is

observed that the adjudicating authority has decided the case ex-parte.

9. Ialso find that the appellant submitted various documents in support of their

claim for exemption from service tax, which was not produced by them before the

adjudicating authority and first time submitted at appeal stage. In this regard, I am

of the considered view that the appellant cannot seek to establish their eligibility

for exemption at the appellate stage by by.passing the adjudicating authority. They

should have submitted the relevant records and documents before the adjudicating
\authority, who is best placed to verify the authenticity of the documents as well as

their eligibility for exemption.

10. Considering the facts of the case as discussed hereinabove and in the

interest of justice, I am of the considered view that the case is required to be

remanded back to the adjudicating authority to examine the case on merits and

also to consider the claim of the appellant for exemption from the service tax.

The appellant is directed to submit all the records and documents in support of

their claim for exemption from the service tax before the adjudicating authority.

The adjudicating authority shall after considering the records and documents

submitted by the appellant decide the case afresh by following the, principles of
natural justice.

11. In view of the above discussion, I remand the matter back to the

adjudicating authority to reconsider the issue a fresh and pass a speaking order

after following the principles of natural justice.

8
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The appeal filed by the appellant stands disposed of in above terms.

%
.;rllaiili:; ~

31lg#a (arfer)

Date :,.2..5 .02.2024

Attestedp(

gr)
3rflgrs (3r4her)

4fl.ft.v.2,3#la7ala

By RPAD / SPEED POST

To,

M/ s. New World Enterprise,
Plot No. 20 / 1, 68, Yamuna Industrial Estate
Phase-I, GIDC, Vatva, Ahmedabad-382445

Copy to:-

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad South
3. The Deputy/Assistant Commissioner (RRA), CGST, Ahmedabad South.
4. The Deputy/Assistant Commissioner, CGST, Div.- II Ahmedabad South
5. The Superintendent(Appeals),CGST, Ahmedabad South

(for uploading the OIA)
6. Guard File
iJ--PA file
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